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Wildlife Management: Federal-State Conflicts

-National Park Service/U.S. Fish & Wildlife Service’s
decision to preempt Alaska’s hunting & predator
control regulations

-Wolf control in federal wilderness

-Lead ammunition & condors on National Forests


Presenter
Presentation Notes
Conflicts between federal and state governments in the management of wildlife on federal lands have intensified in recent years. 

Most recently, for example, the National Park Service (NPS) and Fish and Wildlife Service (FWS) made the decision to restrict the state of Alaska’s sport hunting and predator control laws on federal lands managed by these agencies.  These rules generated significant controversy, in part because of how rarely federal agencies assert such power and authority.  Soon after the FWS action, Congress used its authority under the Congressional Review Act to abolish this rule, though the Park Service regulations remain intact.  

Other examples include actions taken by the State of Idaho to manipulate wolf populations within the Frank Church River of No Return Wilderness and conflict and litigation surrounding the use of lead ammunition and its impact on endangered condors on National Forest System lands. In the latter case, the USFS argued in court that the regulation of hunting is administered by the state of Arizona and the USFS had no interest in changing a “longstanding deference” to the state in matters of hunting and fishing.


The Project

-To provide an authoritative review of the legal and
policy context of wildlife management on federal
Flale

-To provide a more common understanding
amongst federal and state agencies


Presenter
Presentation Notes
Observing increasing conflict and confusion about the authority and responsibility to manage wildlife on federal lands and wilderness, the Bolle Center for People and Forests at the University of Montana has produced an authoritative review of the legal and policy context of wildlife management on federal lands with the objective of providing a more common understanding amongst federal and state agencies.



Scope of Project

The Constitution & Wildlife
-The Property Clause
-The Treaty Clause

-The Commerce Clause (&
Tenth Amendment)

-Federal Preemption (&
Savings Clauses)

Federal Land Law & Wildlife
-The ESA
-National Park System

-National Wildlife Refuge
System

-National Forest System

-Public lands managed by
Bureau of Land Management

-Alaska

-National Wilderness
Preservation System


Presenter
Presentation Notes
The Article provides a comprehensive examination of the authority of federal agencies to manage wildlife on federal lands.  This authority is rooted in several parts of the U.S. Constitution and we review the U.S. Constitution’s Property Clause, Treaty Clause, Commerce Clause, Tenth Amendment, and the doctrine of federal preemption under the Supremacy Clause. 

The federal land laws, regulations, and policies of most significance to the management of wildlife on federal lands are also reviewed. Provisions governing the management of endangered and threatened species, the National Park System, National Wildlife Refuge System, National Forest System, public lands administered by the Bureau of Land Management, the special case of Alaska, and the National Wilderness Preservation System are covered in detail.  



The Research Team

Three academics

-Martin Nie: Director of Bolle Center, University of
Montana

-Sandra Zellmer, Prof. Law, University of Nebraska
(now University of Montana)

-Julie Joly, former Associate Prof., University Alaska
Fairbanks

Three Consultants
-Jonathan Haber, USFS planning specialist (retired)

-Christopher Barns, wilderness specialist, BLM/Carhart
Center (retired)

-Kenneth Pitt, USDA Office of General Counsel
(retired)


Presenter
Presentation Notes
To cover this much material, (Nie) assembled a research team consisting of two legal scholars (Zellmer and Joly) and three consultants who are now retired from the USFS, BLM and USDA Office of General Counsel (emphasize again:  all now retired).  This is a well-rounded team, with expertise in law, policy and the more technical side of federal lands management and planning.  

The research team investigated several cases of conflict between federal and state governments.  We did this as a way to ground the work in real cases and to focus on those parts of law, regulation and policy of most relevance to these disputes.  This also allowed us to better understand the positions of federal and state governments in these conflicts.  



State Perspectives on Managing
Wildlife on Federal Land

Common assertions made by states and AFWA
Examples
e States “own” wildlife and manage in as public trust resource

e States have supreme or “primary” authority to manage
wildlife, even on federal land

e Federal agencies have narrow constitutional authority to
manage wildlife

e Federal land laws (mostly) preserve state primacy over
wildlife

e States manage wildlife according to the “North American
Model of Wildlife Conservation”


Presenter
Presentation Notes
The Article first reviews the most common assertions made by states and the Association of Fish and Wildlife Agencies (AFWA) regarding the authority to manage wildlife on federal lands.  

(At the time this project began, AFWA had already produced its views and findings from a Task Force convened by its President (“Wildlife Management Authority: The State Agencies’ Perspective”). The Bolle Center project was designed to continue this dialogue by providing a comprehensive accounting more focused on law, regulation and policy.)

I’ll be discussing all of these issues shortly.  But here, in a nutshell, are some of the most relevant assertions:

I’ll begin with the most complicated:  the claim that states own wildlife and that this limits the authority of federal agencies to manage and make decisions concerning wildlife on federal land.  

Closely related to this assertion is that states have supreme or primary authority to manage wildlife on federal lands, and that the U.S. Constitution and federal land laws do little to change this historical arrangement.  

More nebulous is the North American Model of Wildlife Conservation.  We were surprised to see the Model invoked so frequently by states and AFWA, as it is just a set of principles, endorsed by AFWA and several states, and is not based in law or regulation.  Nonetheless, the Model was often used to assert state authority over wildlife as a trust resource and to emphasize the importance of hunting to wildlife conservation and funding at the state level.   




State Perspectives on Managing
Wildlife on Federal Land

Examples

Missouri challenge to the
constitutionality of the
Migratory Bird Treaty Act
(1918)

Wyoming challenge to
USFWS'’s refusal to
permit elk vaccination on
the National Elk Range
(2002)

“The FWS’s apparent
indifference to the State of
Wyoming’s problem and the
State’s insistence of a “sovereign
right” to manage wildlife on the
NER do little to promote
‘cooperative federalism.”


Presenter
Presentation Notes
Two quick examples of how these assertions can be made in conflicts:

Nearly a century ago, the State of Missouri challenged the constitutionality of the Migratory Bird Treaty and its implementing statute.  Missouri argued, among other things, that it had exclusive authority over migratory birds as a matter of its ownership and title to these birds.  As we know now, the Supreme Court rejected this view, writing that the state’s regulation of wildlife is not “exclusive of paramount powers” and “to put the claim of the State upon title is to lean upon a slender reed.”  

Another dispute involved the State of Wyoming’s effort to compel the FWS to allow it to vaccinate elk against brucellosis at the Jackson Hole National Elk Range. This case ended in court, with the Tenth Circuit noting that it is once again “called upon to unravel a congressionally-legislated Federal-State standoff.” The gist of Wyoming’s argument was that the FWS was interfering with the State’s “sovereign right” to manage wildlife within its borders, and that this right extended to vaccinating elk on federal land.  Wyoming also argued that the law governing the Refuge System reserved or “saved” to the State an “unencumbered right to manage wildlife” on the refuge. Consistent with the Migratory Bird decision, and several cases in-between, the Tenth Circuit ruled on behalf of the FWS, basing its decision on the U.S. Constitution and federal law.  

Of special relevance to our project is the way the Tenth Circuit finished its decision with a sense of frustration:  “The FWS’s apparent indifference to the State of Wyoming’s problem and the State’s insistence of a “sovereign right” to manage wildlife on the NER do little to promote ‘cooperative federalism.’”  Our Article concludes in a similar fashion.  





Findings & Analysis

The Constitutional Context

-The constitutional questions regarding the authority
to manage wildlife on federal lands are largely settled

-The U.S. Constitution grants the federal government
vast authority to manage its lands and wildlife
resources, fulfill its treaty obligations, and control
interstate commerce, even when the states object.


Presenter
Presentation Notes
I’ll now begin summarizing some of our most important findings and analysis, beginning with the constitutional context.  

Our findings and analysis debunk some of the common myths surrounding the management of wildlife on federal lands.  In our view, these myths have generated unnecessary confusion and conflict between federal and state governments.  

As for the constitutional context, the review shows that courts recognize that states have well-established historical responsibility over wildlife within their borders, but that this authority is neither exclusive nor necessarily dominant.  


Findings & Analysis

The Constitutional Context
Example: The Property Clause

“The Power to dispose of and make all needful Rules
and Regulations respecting the Territory or other

Property belonging to the United States.” U.S. Const.
art. 1V, § 3, cl. 2.


Presenter
Presentation Notes
I’ll use the U.S. Constitution’s Property Clause as just one example of how the courts have applied the Constitution to a dispute between federal and state governments.  

Here, for example, is the constitutional basis of federal land ownership.  


Findings & Analysis

Example: The Property Clause

Hunt v. United States (1928): Supreme Court holding
that the Property Clause included the power to thin
overpopulated herds of deer on federal lands in
order to protect forest resources, even if the federal
action was contrary to state law.


Presenter
Presentation Notes
In 1928, the Supreme Court applied the Property Clause to a dispute focused on deer on national forest land, ruling that the USFS had the authority to thin overpopulated herds of deer on federal land—deer that were causing damage to federal land—even when this action was contrary to state law.  




Findings & Analysis

Kleppe v. New Mexico (1976)

“IT]he States have broad trustee and police powers over
wild animals within their jurisdictions . . ., those powers
exist only ‘in so far as (their) exercise may be not
incompatible with, or restrained by, the rights conveyed
to the federal government by the constitution.”

“We hold today that the Property Clause also gives
Congress the power to protect wildlife on the public
lands, state law notwithstanding.”


Presenter
Presentation Notes
The Supreme Court construed the Property Clause quite broadly in Kleppe v. New Mexico, which is a lodestar decision in federal lands law.  

When the BLM invoked the Wild Free-roaming Horses and Burros Act to prevent New Mexico from capturing and selling burros on federal land, the state asserted that the BLM lacked authority because the burros were neither moving in interstate commerce nor damaging public land, as was the case in the deer controversy in Hunt.

Again, the Court was forced to navigate some complex terrain, with the U.S. Constitution on one side and the historical responsibility of the states over wildlife on the other.  

Here is how it did so: [see slide].  


Findings & Analysis

On State Ownership of Wildlife

The common claim that “states own wildlife” —full stop—
is incomplete, misleading and needlessly deepens
divisions between federal and state governments.

-Wrong: states asserting ownership as a basis to
challenge federal authority over wildlife on federal lands.

-State assertions of wildlife ownership are subordinate to
the federal government’s statutory and trust obligations
over federal lands and their integral resources, including
wildlife.


Presenter
Presentation Notes
We challenge the unqualified assertion that states own wildlife and that this ownership necessarily limits federal authority over wildlife on federal lands.  

The states are on firm ground when declaring a “sovereign ownership” of wildlife that must be managed in the public interest—as a public trust resource. Even better is to say that states manage wildlife under a doctrine of “sovereign trusteeship.”  Essentially, this requires government trustees to manage the corpus of a trust—in this case wildlife—in the public interest and for the benefit of present and future generations, who are the beneficiaries of the trust.  

The problem is that states seem to most frequently reference ownership and a public trust in wildlife when declaring broad powers to manage it in opposition to federal interests.  And the courts make clear that state assertions of wildlife ownership are subordinate to the federal government’s statutory and trust obligations over federal lands.  

And how can wildlife on federal land that is managed to the benefit of all Americans, be primarily the trust responsibility of a state, whose authority and responsibility extends only to its own citizens, and not to all Americans?



Findings & Analysis

On State Ownership of Wildlife
-Subject to U.S. Constitution (e.g., Commerce Clause)

-The rule “makes ample allowance for preserving, in
ways hot inconsistent with the Commerce Clause,
the legitimate state concerns for conservation and
protection of wildlife animals underlying the 19t"-
century legal fiction of state ownership.”

Hughes v. Oklahoma (1979)


Presenter
Presentation Notes
The issue of state ownership of wildlife was addressed most directly by the Supreme Court in Hughes v. Oklahoma, which overruled a previous decision recognizing state ownership of wildlife (Geer v. Connecticut (1896).  It called the idea of state ownership—when wielded as a tool against the federal government’s constitutional authorities—a “legal fiction.”


Findings & Analysis

A more constructive framing:

-To recognize that state and federal governments have
trust responsibilities for wildlife conservation on federal
lands (“co-trusteeship”)

-The public trust in federal lands and wildlife
-Frequently referenced by courts
-Acknowledged in Interior Policy (43 CFR §24.1(b))
-National in scope
-Goes beyond game species

-Must be more explicitly considered in federal
decision making processes


Presenter
Presentation Notes
We recommend a more constructive and less adversarial way to approach the issue of sovereignty and ownership: to recognize that state and federal governments have trust responsibilities for wildlife conservation.  

We recognize that some people question whether the public trust doctrine applies to federal lands and the federal government more broadly.  But it’s quite clear that federal land laws include trust-like language, similar to that found at the state-level pertaining to wildlife.  The federal trust obligation is also frequently referenced in judicial decisions and acknowledged in Interior Department policy.  

In some cases, the implication may be that the federal interest in wildlife preempts that of the states. But in other cases, when there are no competing objectives, a more cooperative form of “co-trusteeship” is possible.  This is a much more constructive way of reconciling the multiple trust obligations—at the federal, state, and tribal levels—as they apply to the interjurisdictional nature of fish and wildlife management.  

Our hope is that the multiple trust obligations found on federal lands can be harmonized. 


Findings & Analysis

The Federal Obligation

Federal land management agencies have statutory
and regulatory obligations, and not just discretion, to
manage and conserve fish and wildlife on federal
lands, contrary to the myth that “the states manage
wildlife, federal land agencies only manage wildlife

habitat.”


Presenter
Presentation Notes
As a starting place for co-trusteeship, the federal government must respond to state assertions of ownership by making clear that it too has statutory and trust obligations over federal lands, and they may extend to the conservation of wildlife.

This is one of the myths we debunk in the article:  the mantra that “states manage wildlife, federal land agencies only manage wildlife habitat.” We found the mantra repeated throughout our study and it was commonly made by state and federal agencies in multiple cases and contexts.  





Findings & Analysis

The Habitat Myth

-History

Leads to:

-Fragmented approaches to wildlife conservation
-Unproductive battles over agency turf
-Abdication of federal responsibility


Presenter
Presentation Notes
Part of the mantra’s endurance is due to the states’ traditional role in regulating hunting, fishing, and trapping on multiple use lands administered by the USFS and BLM.  But wildlife management goes beyond setting harvest levels and methods of take.  

Writing in 1970, the last public lands law review commission exposed this myth and noted how “shadowy” the lines are between managing wildlife and habitat.  Yet, here we are nearly 50 years later and the myth endures.  

In any case, the myth is wrong from a legal standpoint, limited from a biological one, and problematically simplifies the complexity of wildlife-habitat relationships. It leads to fragmented approaches to wildlife conservation, unproductive battles over agency turf, and an abdication of federal responsibility over wildlife conservation.  



Findings & Analysis

The Habitat Myth
-No basis in federal land

law

National Park System

“ITo] promote and regulate the use of the Federal areas
known as national parks, monuments, and reservations . . . by
such means and measures as conform to the fundamental
purpose . .. to conserve the scenery and the natural and
historic objects and the wild life therein and to provide for the
enjoyment of the same in such manner and by such means as
will leave them unimpaired for the enjoyment of future
generations.”


Presenter
Presentation Notes
The legal deficiencies of this myth are easy to see.  Here, for example, is the 1916 National Park Service Organic Act.  The statute references wildlife, not just wildlife habitat.  


Findings & Analysis

The Habitat Myth
-No basis in federal land

law

National Wildlife Refuge System

“IT]o administer a national network of lands and waters for the
conservation, management, and where appropriate, restoration of the
fish, wildlife, and plant resources and their habitats within the United
States for the benefit of present and future generations of Americans.”

“In administering the system the Secretary shall- (A) provide for the
conservation of fish, wildlife, and plants, and their habitat within the
system; (B) ensure that the biological integrity, diversity, and
environmental health of the System are maintained for the benefit of
present and future generations of Americans...” (1997 Improvement Act)


Presenter
Presentation Notes
The wildlife conservation mandate is even more well-defined for the National Wildlife Refuges.

The wildlife conservation mandates given to the NPS and FWS are unambiguous in the obligation to prioritize the conservation of fish and wildlife. 


Findings & Analysis

The Habitat Myth

-No basis in federal land

law
National Forest System

“It is the policy of the Congress that the national forests are established and
shall be administered for outdoor recreation, range, timber, watershed, and
wildlife and fish purposes.” (MUSYA 1960)

“[To] provide for a diversity of plant and animal communities based on the
suitability and capability of the specific land area in order to meet overall
multiple-use objectives.” (NFMA 1976)


Presenter
Presentation Notes
The wildlife habitat mantra is most often invoked in the context of USFS and BLM management, so let’s look at these laws and regulations next.

The multiple use mandates given to both agencies require that these lands be managed for fish and wildlife purposes, with no distinction made between wildlife and wildlife habitat. 

The multiple use mandates provide the USFS and BLM considerable discretion, but that does not mean that the agencies can arbitrarily opt out of managing fish and wildlife where laws or regulations require such management.  

The National Forest Management Act provides a more substantive and enforceable mandate for the USFS.  This law distinguishes the USFS from the BLM.  



Findings & Analysis

The Habitat Myth

National Forest System

Diversity Regulations

“Fish and wildlife habitat shall be managed to maintain viable populations of
existing native and desired non-native species in the plan area.” (1982)

“This section adopts a complementary ecosystem and species-specific
approach to maintaining the diversity of plant and animal communities and
the persistence of native species in the plan area.” (2012)


Presenter
Presentation Notes
Forest plans, whether written pursuant to the 1982 or 2012 NFMA regulations, must ensure the viability of species in planning areas. The regulations differ in how the viability requirement is defined and both regulations emphasize the importance of habitat or “ecological conditions” in meeting the diversity mandate.  Yet the definitions of viability, in both sets of regulations, focus on the population of species (e.g., their distribution, persistence, resilience, etc.).


Findings & Analysis

The Habitat Myth
-No basis in federal land

law

Public Lands Managed by BLM

“IT]he management of the public lands and their various resource values
...including, but not limited to, recreation, range, timber, minerals,
watershed, wildlife and fish, and natural scenic, scientific and historical
values; and harmonious and coordinated management of the various
resources without permanent impairment of the productivity of the land
and the quality of the environment with consideration being given to the
relative values of the resources and not necessarily to the combination of

uses that will give the greatest economic return or the greatest unit
output.” (FLPMA 1976)


Presenter
Presentation Notes
The Federal Land Policy Management Act (FLPMA) provides the BLM with no wildlife diversity mandate and it possesses more discretion than other federal land agencies. But this discretion is limited by FLPMA and its regulations. Multiple use is defined in the Act to include “wildlife and fish.”

The Act also requires the BLM’s land use planning process to “give priority to the designation and protection of areas of critical environmental concern [ACECs]” and “to protect and prevent irreparable damage” to the “fish and wildlife resources” found within these areas. 

Furthermore, whatever discretion the BLM has regarding wildlife conservation becomes much less relevant once a species found on BLM lands is protected by the ESA.



Findings & Analysis

Special note on BLM:

-“Primary” language used
in Interior Policy (43 C.F.R.
Part 24)

The problem?

-Policy not subject to
rulemaking

-Causes unnecessary
confusion for federal and
state agencies

-Not true—FLPMA doesn’t
do this

Congress in the Federal Land Policy and
Management Act of 1976 (43 U.S5.C. 1701
et seq.) directed that non-wilderness
BLM lands be managed by the Secretary
under principles of multiple use and

sustained yield, and for both wilderness
and non-wilderness lands explicitly
recognized and reaffirmed the primary
authority and responsibility of the
States for management of fish and
resident wildlife on such lands.



Presenter
Presentation Notes
One important note on the BLM situation is this Dept. of Interior policy, which is found in the Code of Federal Regulations, though it was not subject to federal rulemaking.  

It says that FLPMA “reaffirmed the primary authority and responsibility of the States for management of fish and resident wildlife on such lands.” This reinforces the federal habitat myth.  

There are lots of problems with this policy statement and we believe that it adds to the confusion amongst federal and state agencies about the authority to manage wildlife on federal lands.  

In this context, the biggest problem is that this statement is wrong.  The word “primary” is not used in the statute nor is it implied. And the “regulations” cannot “reaffirm” a principle of federalism that does not exist today and did not exist at the time of FLPMA’s enactment.


Findings & Analysis

But what about “savings

clauses”? National Forest System
-Congressmnal “Nothing herein shall be construed as
acknowledgement of affecting the jurisdiction or responsibilities
state responsibilities for  of the several States with respect to
wildlife wildlife and fish on the national forests.”

(MUSYA 1960)


Presenter
Presentation Notes
One more quick note about the federal land laws just reviewed.  They all include variations of what is called a “savings clause.”  These clauses demonstrate Congress’s desire to “save” or acknowledge some level of state responsibility over wildlife management.  

Here is a simple example as found in the Multiple Use Sustained Yield Act.  

They have been subject to litigation over the years, including that National Elk Refuge case I reviewed a few slides back.  

Some states and AFWA view them as unambiguous and a clear intention by Congress to reserve state power over wildlife on federal lands.  

These clauses exemplify the complicated nature of what is called “cooperative federalism” in federal lands and resources law, as clearly Congress had no intention in completely displacing some state laws related to wildlife—so long as such laws do not conflict or undermine federal prerogatives.   




FLPMA’s Savings Clause

That nothing in this Act shall be construed as authorizing the
Secretary concerned to require Federal permits to hunt and fish
on public lands or on lands in the National Forest System and
adjacent waters or as enlarging or diminishing the responsibility
and authority of the States for management of fish and resident
wildlife. However, the Secretary concerned may designate areas
of public land and of lands in the National Forest System where,
and establish periods when, no hunting or fishing will be
permitted for reasons of public safety, administration, or
compliance with provisions of applicable law. Except in
emergencies, any regulations of the Secretary concerned relating
to hunting and fishing pursuant to this section shall be put into
effect only after consultation with the appropriate State fish and
game department. Nothing in this Act shall modify or change any
provision of Federal law relating to migratory birds or to
endangered or threatened species.


Presenter
Presentation Notes
Here is a more complicated example as found in FLPMA.  

This provision was at the center of a dispute involving a proposed wolf hunt on federal lands by the State of Alaska.  In State of Alaska v. Andrus (1977), the district court found that this provision of FLPMA, along with the multiple use mandate, “taken together clearly provide the Secretary with the power to halt the wolf hunt.” Furthermore, said the court, under the power of “administration,” “[T]he Secretary is commanded to manage the public lands under principles of multiple use [and] [m]ultiple use includes the management of wildlife.” 



Findings & Analysis
But what about “savings clauses”?

-They don’t diminish federal government’s
constitutional and statutory authority to manage
federal land and wildlife

-They are subject to federal preemption/Supremacy
Clause of U.S. Constitution


Presenter
Presentation Notes
To summarize:  In no way should these clauses be interpreted to diminish the federal government’s vast constitutional and statutory authority to manage its own lands and resources, even when objected to by a state.  

The clauses are subject to the doctrine of federal preemption, derived from the Supremacy Clause of the U.S. Constitution, holding that state law must yield to federal law where the two conflict.  
 



Findings & Analysis
Wilderness management is especially problematic

By federal law, Wilderness areas are to be:
- untrammeled
- natural
- undeveloped
- without commercial enterprise

Exceptions only to benefit other wilderness values
(or to satisfy a valid existing right)


Presenter
Presentation Notes
We found conflict over wildlife management particularly acute in federally designated wilderness areas, since the Wilderness Act demands management of these areas for reasons other than the prerogatives of state wildlife agencies. 

The Wilderness Act mandates that the federal agency responsible for an area’s management ensure that the area is “untrammeled” – that is, not manipulated by humans.  But state wildlife actions often are, inherently, manipulative.

The Act requires the federal agency to keep the area as natural as possible.  But many state actions would make the area less natural, either by altering a natural predator/prey relationship, or by introducing non-native species.

The Act says wilderness areas should be “undeveloped.” Yet some state proposals include developments such as building supplemental wildlife waters or installing radio collars – not to benefit wilderness stewardship (which could be allowed), but for increasing game populations.

And the Act prohibits commercial enterprise in wilderness areas except as explicitly allowed by the law (livestock grazing, valid existing mineral rights, and certain commercial services such as outfitting).  However, many state agencies believe they have the absolute right to control commercial use of wildlife, whether that be commercial trapping or competitive hunting.




Findings & Analysis
Federal Acquiescence

-There is a problematic tendency for federal agencies
to reflexively acquiesce to state interests and
demands that are counter to federal law and
regulation.

-Mixed signals sent to state agencies

-Most apparent in the context of managing
wilderness areas


Presenter
Presentation Notes
So as you can tell by now, there is a problematic tendency for federal agencies to acquiesce to the states when it comes to fish and wildlife management on federal lands.  Federal land agencies are often in self-denial about their responsibilities for wildlife management and conservation.  

We found federal agencies responding to states in a varied and often inconsistent fashion. Rare is the situation where a federal agency challenges state interests, such as the case with the NPS and FWS in Alaska. More common is a federal agency sending mixed messages about its authority over wildlife on federal lands, sometimes flexing its muscle, sometimes acquiescing to the states, and sometimes doing everything it can to watch from the sideline. This inconsistency may be why questions about wildlife management on federal lands have resurfaced with such force in recent years. 

Federal acquiescence is most apparent in the context of managing wilderness areas. We saw instances of federal agencies actively degrading wilderness values in favor of state-sponsored non-wilderness benefits, such as the BLM and FWS permitting supplemental wildlife water in desert environments through flawed analyses, manipulating areas by developing them in such ways as to be less natural – all to reach the state’s target for game species.

And we saw instances of federal agencies passively allowing the degradation of wilderness values, such as the USFS not stopping the state of Idaho’s manipulation of the wolf population to increase the elk population – again, trammeling an area and making it less natural to suit state hunting targets.




Moving Forward

State Wildlife Governance

-Institutional bias for fish & game (perceptions of)

-Need increased and more secure funding for non-game
species at state-level

-The North American Model of Wildlife Conservation

-To draw distinctions between federal-state
priorities, not to build bridges

-No principle focused on federal land

-No principle focused on intergovernmental
cooperation


Presenter
Presentation Notes
Several conflicts we examined are partially driven by the way in which wildlife is managed and funded at the state-level.  Many of these cases involve federal agency actions that are perceived to be in conflict with the state’s interest in promoting and regulating fishing, hunting and trapping.  

Some outside interests challenging federal agency action/inaction on state wildlife management express a deep mistrust in a state’s willingness to protect non-game species and predators and successfully fund their management.  

One way to remedy this problem, and build trust, is to find a more secure and predictable stream of funding for non-game management, as it would build capacity at the state level and help harmonize federal-state responsibilities over wildlife on federal lands.  

While we don’t comprehensively address the North American Model, we could not avoid how it was invoked in the cases and controversies covered.  We stay focused on how it impacts federal-state relations.  Instead of building bridges between federal and state governments, the Model is most often wielded to draw distinctions between federal and state priorities.  The Model further undermines the potential for cooperative federalism by failing to include a principle focused on habitat and the role played by federal lands in the conservation of wildlife.  Any story of wildlife conservation failing to acknowledge the contribution of federal lands—and the laws and regulations governing them—is woefully incomplete.  


Moving Forward

-To work constructively within
the carefully crafted legal
framework provided by the
U.S. Constitution and federal
land law rather than against it

-By embracing the
conservation obligations that
are inherent in federal lands
and wildlife trust
management

-To better utilize existing
opportunities in federal land
law for intergovernmental
cooperation

-Cooperation as a mutual and
reciprocal process—a two
way street

-States to participate in
existing federal processes

-Federal agencies provided
new opportunities to
participate at state-level


Presenter
Presentation Notes
We conclude our work by recommending that federal and state agencies work within the carefully crafted legal framework provided by the U.S. Constitution and federal land law, rather than against it, and by embracing the conservation obligations that are inherent in federal lands and wildlife trust management. 

There are multiple opportunities already provided in federal land law for intergovernmental cooperation and coordination, from the ESA to planning statutes to NEPA.  

These processes are under-utilized by the states and they offer an opportunity to prevent conflicts from emerging and to harmonize federal and state trust obligations over wildlife.  

But expectations are important here: none of these cooperation/coordination provisions require the federal government to follow state preferences and they do not permit the federal agency to relinquish its statutory obligations, even in the face of state dissent.  

We also view intergovernmental cooperation as a two way street, meaning that if states get a privileged position in federal decision making, then federal agencies should be provided new opportunities to participate in wildlife decisions at the state-level.  
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