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MT.	  	  December	  9,	  2013.	  	  
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Several	  western	  states	  are	  re-‐engaging	  in	  fights	  with	  the	  federal	  government	  over	  the	  
ownership	  of	  federal	  lands	  and	  resources.	  The	  strategies	  for	  doing	  so	  run	  the	  gamut	  
from	  state	  laws	  and	  resoluIons	  calling	  for	  state	  ownership	  or	  control	  of	  federal	  lands	  
to	  commencing	  studies	  for	  the	  purpose	  of	  doing	  so.	  	  	  

GeKng	  most	  of	  the	  a/enIon	  right	  now	  is	  the	  State	  of	  Utah’s	  “Transfer	  of	  Public	  Lands	  
Act,”	  which	  among	  other	  things	  establishes	  a	  deadline	  for	  the	  federal	  government	  to	  
“exInguish	  Itle”	  to	  the	  public	  lands	  and	  transfer	  these	  lands	  to	  the	  State	  of	  Utah.	  	  

My	  plan:	  	  to	  place	  these	  iniIaIves	  coming	  from	  Western	  state	  legislatures	  in	  their	  
proper	  historical,	  legal,	  and	  poliIcal	  context.	  	  	  

My	  biases	  and	  perspecIves:	  	  I	  will	  admit	  from	  the	  outset	  that	  I	  am	  not	  some	  unbiased	  
observer	  of	  this	  debate.	  Our	  public	  lands	  are	  profoundly	  important	  to	  me	  and	  I	  am	  very	  
grateful	  for	  this	  legacy.	  	  	  

But	  my	  hope	  is	  that	  even	  if	  some	  of	  you	  disagree	  with	  me	  regarding	  the	  value	  of	  public	  
land—that	  we	  can	  at	  least	  try	  to	  agree	  about	  what	  we	  disagree	  about.	  	  I’m	  hoping	  to	  
provide	  some	  history	  and	  context	  so	  that	  we	  can	  at	  least	  have	  an	  informed	  debate.	    
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These	  slides	  give	  you	  an	  idea	  of	  what	  some	  states	  are	  doing,	  such	  as	  in	  
Utah,	  Idaho,	  and	  Montana.	  	  
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For	  more	  informaIon	  on	  Idaho’s	  approach:	  
	  
h/p://www.legislature.idaho.gov/sessioninfo/2013/interim/lands.htm	  
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Montana’s	  approach	  is	  different.	  	  For	  more	  informaIon	  see:	  
	  
h/p://leg.mt.gov/css/Commi/ees/interim/2013-‐2014/EQC/Commi/ee-‐Topics/
commi/ee-‐topics.asp	  
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There	  are	  some	  similariIes	  here—and	  this	  could	  be	  due	  to	  the	  role	  played	  by	  ALEC—
which	  is	  a	  controversial	  group	  of	  state	  legislators	  and	  corporaIons—in	  providing	  model	  
legislaIon.	  	  	  

Example:	  Ken	  Ivory,	  of	  the	  American	  Lands	  Council,	  and	  sponsor	  of	  Utah’s	  transfer	  bill,	  	  
is	  ALEC’s	  State	  Chair	  for	  Utah.	  	  	  
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In	  some	  respects,	  there	  is	  nothing	  really	  new	  here.	  The	  Itle	  of	  my	  talk,	  for	  example,	  has	  
been	  used	  by	  several	  people	  in	  the	  past	  in	  analyzing	  similar	  efforts	  among	  the	  western	  
states.	  	  	  

The	  historian	  Bernard	  DeVoto,	  one	  of	  the	  most	  astute	  observers	  of	  western	  public	  land	  
poliIcs,	  wrote	  about	  similar	  efforts	  by	  western	  states	  more	  than	  fiey	  years	  ago	  in	  a	  
classic	  essay	  enItled	  “The	  West	  Against	  Itself.”	  It	  was	  1947,	  and	  DeVoto	  criIqued	  the	  
West’s	  curious	  posiIon	  of	  being	  so	  antagonisIc	  to	  any	  regulaIons	  or	  conservaIon	  
safeguards	  used	  by	  the	  federal	  government	  while	  simultaneously	  taking	  so	  much	  
money	  and	  subsidies	  from	  it.	  It	  shakes	  down	  to	  a	  western	  plagorm	  said	  DeVoto:	  “get	  
out	  and	  give	  us	  more	  money.”	  	  

(DeVoto	  traced	  the	  mulIple	  strategies	  used	  by	  what	  he	  called	  the	  “landgrabbers”	  who	  
challenged	  the	  noIon	  of	  federal	  land	  ownership	  and	  control.	  “There	  are	  many	  ways	  to	  
skin	  a	  cat,”	  and	  he	  detailed	  how	  the	  skinning	  knife	  would	  be	  used	  on	  the	  U.S.	  Forest	  
Service	  (USFS)	  as	  an	  example:	  “The	  idea	  was	  to	  bring	  it	  into	  disrepute,	  undermine	  
public	  confidence	  in	  it	  by	  every	  imaginable	  kind	  of	  accusaIon	  and	  propaganda,	  cut	  
down	  its	  authority,	  and	  get	  out	  of	  its	  hands	  the	  power	  to	  regulate”	  such	  things	  as	  
grazing	  on	  federal	  lands.	  Bernard	  DeVoto,	  The	  Western	  Paradox:	  A	  Conserva3on	  Reader	  
(Douglas	  Brinkley	  &	  Patricia	  Nelson	  Limerick,	  eds.)	  (2001),	  pp.	  114-‐115.).	  	  This	  sounds	  
familiar.	  	  	  
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Being	  from	  the	  School	  of	  Forestry,	  it	  is	  also	  my	  duty	  to	  quote	  scripture	  from	  Gifford	  
Pinchot—the	  brains,	  poliIcal	  brawn	  and	  heart	  of	  the	  USFS—who	  believed	  so	  strongly	  in	  
Federal	  lands	  being	  managed	  in	  the	  Na3onal	  Interest.	  	  
	  
Forever	  the	  progressive,	  Pinchot	  ba/led	  mulIple	  interests,	  including	  leaders	  within	  the	  
USFS,	  that	  he	  believed	  were	  jeopardizing	  the	  naIonal	  interest	  by	  becoming	  too	  cozy	  
and	  deferenIal	  to	  the	  states	  and	  the	  commodity	  interests	  that	  he	  believed	  controlled	  
them.	  	  
	  
(Said	  Pinchot,	  “It	  has	  been	  my	  experience	  that	  a	  Legislature	  can	  seldom	  be	  induced	  by	  
consideraIons	  from	  outside	  to	  take	  acIon	  against	  the	  opposiIon	  of	  interests	  dominant	  
in	  the	  State”	  [and]	  “[j]ust	  as	  the	  waterpower	  monopolists	  and	  grazing	  interests	  
formerly	  clamored	  for	  State	  control,	  well-‐knowing	  they	  could	  themselves	  control	  the	  
States,	  so	  now	  the	  lumbermen	  will	  be	  found	  almost	  without	  excepIon	  against	  Federal	  
and	  for	  State	  control,	  and	  for	  the	  same	  reason.”	  Gifford	  Pinchot,	  “NaIonal	  or	  State	  
Control	  of	  Forest	  DevastaIon,”	  Journal	  of	  Forestry	  (Feb.	  1920),	  107-‐108.)	  
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Map	  from	  the	  American	  Lands	  Council,	  available	  at	  h/p://
www.americanlandscouncil.org/	  

This	  is	  the	  visual	  that	  is	  used	  by	  the	  American	  Lands	  Council	  in	  telling	  its	  story.	  	  It	  is	  a	  
map	  showing	  the	  amount	  of	  land,	  both	  surface	  and	  subsurface,	  owned	  and	  managed	  
by	  the	  federal	  government.	  	  

Roughly	  28%	  of	  the	  U.S.	  is	  federal	  land,	  and	  most	  of	  that	  land	  is	  located	  in	  the	  Western	  
States.	  	  	  
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Map	  from	  the	  American	  Lands	  Council,	  available	  at	  h/p://
www.americanlandscouncil.org/	  
	  
As	  you	  know,	  federal	  lands	  are	  very	  much	  a	  western	  thing—and	  those	  challenging	  
federal	  land	  ownership	  argue	  that	  this	  disIncIon	  between	  west	  and	  non-‐west	  puts	  
Western	  states	  at	  various	  disadvantages.	  	  	  
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I	  would	  like	  to	  structure	  my	  talk	  around	  some	  basic	  quesIons.	  	  The	  first	  is	  the	  most	  
simple	  yet	  powerful	  of	  the	  bunch—and	  one	  that	  deserves	  to	  be	  asked	  more	  oeen.	  	  	  
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What	  is	  driving	  this	  new	  rebellion	  in	  parts	  of	  the	  West?	  
	  
To	  begin,	  there	  are	  some	  interests	  that	  simply	  wish	  to	  uIlize	  more	  resources	  on	  federal	  
lands,	  especially	  oil	  and	  gas,	  without	  so	  much	  of	  the	  planning,	  analysis,	  and	  permiKng	  
required	  by	  federal	  law.	  	  
	  
Photo	  credit:	  h/p://ecoflight.org/	  
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This,	  for	  example,	  is	  a	  GAO	  report	  emphasized	  by	  the	  American	  Lands	  Council—giving	  a	  
sense	  of	  just	  how	  much	  oil	  and	  gas	  could	  sIll	  be	  developed	  in	  parts	  of	  the	  West—and	  
how	  the	  federal	  government	  will	  shape	  this	  development—unless	  that	  land	  is	  
transferred	  or	  sold.	  	  	  
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Money	  is	  also	  at	  the	  heart	  of	  ma/ers,	  with	  several	  states	  and	  western	  poliIcal	  
representaIves	  concerned	  about	  declines	  and	  possible	  stoppages	  of	  federal	  land	  
payments	  tradiIonally	  shared	  with	  the	  states	  (i.e.,	  PILT/SRS	  payments).	  SequestraIon	  
and	  declining	  budgets	  have	  a	  way	  of	  escalaIng	  conflict	  amongst	  those	  fighIng	  for	  
smaller	  pieces	  of	  the	  pie.	  	  	  
	  
The	  most	  common	  framing	  of	  the	  issue	  is	  to	  tell	  the	  story	  of	  underfunded	  schools	  in	  
Western	  states.	  The	  argument	  goes	  that	  Western	  states	  are	  struggling	  to	  fund	  public	  
educaIon	  simply	  because	  of	  the	  amount	  of	  federal	  land	  in	  Western	  states	  
(notwithstanding	  PILT/SRS	  payments).	  Federal	  lands	  are	  not	  taxable	  property,	  so	  the	  
argument	  is	  that	  Western	  states	  are	  at	  an	  inherent	  disadvantage	  in	  funding	  schools.	  	  
	  
The	  problem	  is	  that	  funding	  for	  public	  educaIon	  is	  a	  much	  more	  complicated	  issue	  
than	  this	  (e.g.,	  property	  tax	  issues,	  taxes	  and	  per	  pupil	  expenditures,	  why	  some	  federal	  
land	  states	  fund	  schools	  be/er	  than	  others,	  etc.).	  	  	  
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Keep	  in	  mind,	  moreover,	  that	  the	  federal	  government,	  since	  1976/1977,	  has	  provided	  
the	  states	  with	  assistance	  in	  this	  regard,	  as	  part	  of	  the	  Payment	  in	  Lieu	  of	  Taxes	  (PILT)	  
Program,	  which	  is	  designed	  to	  lessen	  the	  burdens	  associated	  with	  the	  tax	  immunity	  of	  
federal	  lands.	  	  
	  
I	  wish	  to	  point	  out	  here	  that	  finding	  a	  long	  term	  soluIon	  to	  the	  PILT-‐SRS	  issue	  is	  very	  
important—and	  that	  there	  has	  long	  been	  a	  recogniIon	  that	  the	  naIonal	  public	  has	  
some	  responsibility	  in	  this	  regard.	  	  	  
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Slide	  from:	  	  h/p://www.americanlandscouncil.org/	  
	  
Also	  at	  play	  is	  ideology:	  a	  core	  belief	  that	  there	  is	  something	  inherently	  wrong	  with	  the	  
idea	  of	  federal	  lands.	  	  And	  by	  federal,	  I	  mean	  America’s	  public	  land.	  Our	  land.	  	  But	  for	  
others,	  the	  whole	  noIon	  of	  public	  lands—or	  public	  anything	  for	  that	  ma/er—is	  suspect	  
as	  	  socialism.	  	  
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But	  there	  are	  also	  less	  obvious	  reasons	  for	  all	  the	  frustraIon	  and	  some	  of	  it	  goes	  
beyond	  ideology.	  My	  research	  focused	  on	  naIonal	  forest	  management	  in	  recent	  years	  
shows	  there	  to	  be	  a	  widespread	  sense	  of	  frustraIon	  with	  the	  status	  quo.	  There	  are	  
mulIple	  sources	  of	  frustraIon,	  from	  a	  deeply	  problemaIc	  and	  fire-‐dominated	  agency	  
budget	  to	  all	  sorts	  of	  criIcisms	  pertaining	  to	  the	  agency’s	  management	  of	  such	  things	  
as	  fire,	  planning,	  and	  restoraIon.	  	  	  See	  e.g.,	  Nie,	  M.	  	  “Place-‐Based	  NaIonal	  Forest	  
LegislaIon	  and	  Agreements:	  	  Common	  CharacterisIcs	  and	  Policy	  RecommendaIons,”	  
Environmental	  Law	  Reporter	  41	  (2011):	  10,229-‐10,246.	  	  
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The	  interesIng	  thing	  here	  is	  that	  there	  an	  apparent	  divide	  between	  the	  new	  Rebels	  and	  
coaliIons	  working	  on	  federal	  land	  issues.	  	  On	  the	  one	  side,	  we	  have	  these	  extreme	  bills	  
seeking	  the	  transfer	  of	  federal	  lands.	  But	  on	  the	  other	  side	  are	  dozens	  of	  collaboraIve	  
iniIaIves	  that	  are	  actually	  trying	  to	  solve	  several	  intractable	  issues	  on	  federal	  lands—
actually	  doing	  the	  hard	  work—geKng	  serious	  and	  geKng	  into	  the	  details.	  	  	  
	  
I	  am	  in	  no	  way	  suggesIng	  that	  collaboraIon	  is	  the	  best	  alternaIve	  here—instead,	  I’m	  
just	  poinIng	  out	  that	  there	  is	  a	  difference	  between	  solving	  problems	  on	  federal	  lands	  
and	  using	  federal	  lands	  as	  poliIcal	  theatre	  and	  as	  a	  wedge	  issue.	  	  	  
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Also	  important	  to	  consider	  in	  this	  context	  is	  the	  extreme	  poliIcal	  polarizaIon	  that	  now	  
characterizes	  the	  U.S.	  Congress	  and	  the	  poliIcs	  and	  parIsanship	  outside	  of	  the	  NaIon’s	  
Capitol.	  	  	  
	  
The	  poliIcal	  science	  literature	  on	  this	  topic	  is	  remarkable:	  it	  consistently	  shows	  a	  
drasIc	  separaIon	  and	  pulling	  apart	  of	  the	  parIes.	  Furthermore,	  this	  hyper-‐polarizaIon	  
goes	  beyond	  Congress	  to	  include	  those	  most	  acIve	  and	  engaged	  in	  poliIcs.	  	  
	  
We	  are	  currently	  seeing	  this	  polarizaIon	  of	  the	  parIes	  as	  it	  relates	  to	  federal	  lands	  
management,	  with	  the	  Republican-‐controlled	  House	  of	  RepresentaIves	  moving	  dozens	  
of	  bills	  that	  would	  fundamentally	  re-‐write	  federal	  lands	  law.	  	  	  
	  
I	  believe	  that	  Sagebrush-‐like	  laws	  and	  resoluIons	  are	  another	  manifestaIon	  of	  this	  
polarized	  poliIcal	  context.	  	  	  
	  
(In	  reviewing	  the	  social	  science	  literature	  focused	  on	  the	  extreme	  parIsan	  polarizaIon	  
that	  now	  characterizes	  American	  democracy,	  one	  comprehensive	  account	  concludes	  
that	  “[w]e	  have	  not	  seen	  the	  intensity	  of	  poliIcal	  conflict	  and	  the	  radical	  separaIon	  
between	  the	  two	  major	  poliIcal	  parIes	  that	  characterizes	  our	  age	  since	  the	  late	  
nineteenth	  century.”	  	  Richard	  H.	  Pildes,	  Why	  the	  Center	  Does	  Not	  Hold:	  The	  Causes	  of	  
Hyperpolarized	  Democracy	  in	  America,	  99	  CALIFORNIA	  L.	  REV.	  273	  (2011)).	  	  
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What	  I’d	  like	  to	  do	  now	  is	  quickly	  discuss	  how	  the	  federal	  government—the	  public—
came	  to	  own	  so	  much	  land	  and	  resources	  in	  the	  West.	  I	  do	  so	  because	  the	  history	  of	  
federal	  land	  ownership	  is	  so	  much	  more	  complicated	  and	  less	  convenient	  than	  
opponents	  of	  federal	  lands	  make	  it	  out	  to	  be.	  	  
	  
(Also	  keep	  in	  mind	  that	  each	  system	  of	  federal	  lands—like	  the	  NaIonal	  Forests	  
managed	  by	  the	  USFS	  or	  “public	  lands”	  managed	  by	  the	  BLM—have	  different	  histories	  
and	  starIng	  points).	  	  	  
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Of	  course,	  those	  maps	  of	  federal	  lands	  I	  just	  showed	  earlier	  are	  gross	  simplificaIons	  of	  
what	  land	  ownership	  actually	  looks	  like	  in	  the	  West.	  	  This	  map	  of	  the	  Blackfoot	  Valley	  
represents	  the	  more	  typical	  type	  of	  mixed	  ownership	  pa/erns	  in	  the	  West:	  Big	  chunks	  
of	  federal	  lands,	  state	  trust	  lands,	  private	  lands,	  and	  so	  on—all	  mixed	  up	  in	  what	  some	  
have	  called	  “cartographic	  chaos”	  or	  the	  “crazy	  quilt	  of	  land	  ownership.	  “	  	  	  
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More	  mixed	  ownership.	  
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History	  explains	  this	  crazy	  quilt	  and	  this	  is	  the	  standard	  yet	  oversimplified	  way	  in	  which	  
federal	  land	  ownership	  is	  so	  oeen	  taught	  and	  explained.	  	  	  
	  
Four	  relaIvely	  disInct	  periods,	  the	  first	  beginning	  with	  the	  federal	  government	  
acquiring	  of	  lands	  from	  foreign	  naIons	  and	  via	  treaIes	  signed	  with	  NaIve	  NaIons.	  	  
InteresIngly,	  these	  TreaIes	  are	  not	  discussed	  much	  by	  the	  new	  Rebels.	  	  Another	  
inconvenient	  part	  of	  history	  I	  suppose.	  	  But	  they	  are	  extremely	  important	  because	  so	  
many	  of	  these	  agreements	  precede	  the	  creaIon	  of	  federal	  land	  agencies	  and	  several	  of	  
these	  treaIes	  reserve	  various	  use	  rights	  on	  federal	  lands,	  such	  as	  hunIng	  and	  fishing	  
rights.	  Such	  rights	  cannot	  be	  abrogated	  by	  the	  states.	  	  	  
	  
AcquisiIon	  soon	  gives	  way	  to	  the	  federal	  government’s	  disposal	  of	  lands	  in	  the	  name	  of	  
western	  se/lement.	  To	  simplify,	  some	  1.3	  billion	  acres	  were	  disposed	  by	  the	  federal	  
government	  to	  the	  states	  as	  trust	  lands,	  to	  the	  railroads	  in	  checkerboard	  fashion,	  and	  
to	  se/lers	  and	  homesteaders	  as	  a	  way	  to	  encourage	  western	  se/lement.	  	  	  
	  
But	  then,	  an	  important	  shie	  happens,	  ideas	  about	  the	  land,	  conservaIon,	  and	  the	  
public	  interest	  change—and	  so	  does	  the	  law.	  	  The	  evidence	  surrounds	  us	  .	  To	  our	  east,	  
Congress	  establishes	  Yellowstone	  in	  1872—which	  signifies	  a	  fundamental	  shie	  in	  
federal	  lands	  and	  conservaIon	  thinking.	  The	  President	  is	  given	  the	  ability	  to	  designate	  
NaIonal	  Monuments	  under	  the	  AnIquiIes	  Act.	  	  And	  what	  would	  become	  the	  NaIonal	  
Forests	  are	  first	  reserved	  by	  the	  ExecuIve	  branch	  and	  later	  placed	  in	  a	  system	  designed	  
by	  Congress.	  	  These	  are	  a	  few	  examples	  of	  retenIon	  of	  federal	  lands.	  	  	  
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As	  you	  would	  expect,	  even	  this	  history	  is	  way	  too	  neat	  and	  Idy.	  	  Consider,	  for	  example,	  
the	  year	  1872:	  this	  is	  the	  year	  that	  Congress	  establishes	  Yellowstone—and	  also	  the	  year	  
it	  passes	  the	  hardrock	  mining	  law	  which	  would	  eventually	  lead	  to	  the	  disposal	  of	  
roughly	  3.5	  million	  acres	  of	  patented	  mining	  claims.	  	  	  	  	  
	  
My	  point:	  Congress	  has	  changed	  its	  mind	  in	  the	  past	  and	  sent	  some	  mixed	  messages	  
regarding	  federal	  lands.	  	  But	  that	  was	  a	  long	  Ime	  ago.	  	  	  
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One	  thing	  I	  want	  to	  emphasize	  from	  this	  history	  is	  that	  the	  federal	  government	  already	  
disposed	  of	  roughly	  1.3	  billion	  acres	  of	  land.	  	  	  
	  
State	  trust	  lands	  in	  Montana	  for	  example.	  	  	  
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Furthermore,	  several	  western	  state	  enabling	  laws	  state	  that	  the	  admi/ed	  states	  
“forever	  disclaim	  all	  right	  and	  Itle	  to	  the	  unappropriated	  public	  lands	  lying	  within	  the	  
boundaries	  thereof.”	  
	  
For	  analysis	  of	  this	  language,	  see	  Wyoming’s	  Office	  of	  the	  A/orney	  General	  
(memorandum	  discussing	  Wyoming’s	  legal	  perspecIve	  on	  the	  Utah	  Transfer	  of	  Public	  
Lands	  Act),	  available	  at	  h/p://trib.com/ag-‐memo-‐on-‐taking-‐back-‐federal-‐lands/pdf.	  
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Again,	  lands	  were	  disposed—such	  as	  these	  checkerboarded	  secIons	  up	  the	  Seeley-‐
Swan	  and	  along	  Highway	  12.	  	  	  
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And	  along	  Fish	  Creek.	  	  	  
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In	  West	  Missoula	  
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In	  East	  Missoula	  
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You	  get	  the	  point.	  	  	  
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Moving	  to	  the	  legal	  context,	  here	  is	  the	  U.S.	  ConsItuIon’s	  Property	  Clause.	  	  This	  is	  
really	  the	  basis	  of	  federal	  land	  ownership	  and	  management—to	  be	  considered	  along	  
with	  the	  ConsItuIon’s	  Supremacy	  Clause	  and	  Interstate	  Commerce	  provision.	  	  	  
	  
So	  what	  does	  this	  Clause	  mean?	  It	  essenIally	  gives	  Congress	  proprietary	  and	  sovereign	  
powers	  over	  its	  property	  and	  the	  power	  to	  delegate	  decisions	  regarding	  federal	  lands	  
to	  execuIve	  agencies.	  	  The	  Supreme	  Court	  has	  repeatedly	  observed	  that	  this	  power	  
over	  federal	  land	  is	  “without	  limitaIons.”	  	  
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The	  disposiIve	  case	  is	  Kleppe	  v.	  New	  Mexico	  	  (1976)	  where	  the	  Supreme	  Court	  explains	  
in	  no	  uncertain	  terms	  the	  “complete	  power”	  that	  Congress	  has	  over	  federal	  lands;	  “And	  
when	  Congress	  so	  acts,	  the	  federal	  legislaIon	  necessarily	  overrides	  conflicIng	  state	  
laws	  under	  the	  Supremacy	  Clause.”	  
	  
What	  is	  interesIng	  to	  note	  here	  is	  that	  the	  new	  Sagebrush	  Rebels	  are	  essenIally	  asking	  
for	  an	  absurd	  level	  of	  judicial	  acIvism	  in	  overturning	  decades	  of	  precedent	  on	  this	  
ma/er.	  	  	  
	  
The	  Property	  Clause,	  in	  a	  nutshell,	  puts	  Congress	  in	  the	  driver’s	  seat.	  It	  has	  the	  power	  
to	  dispose	  of	  or	  retain	  federal	  lands	  and	  to	  make	  the	  laws	  governing	  them.	  It	  is	  
Congress—not	  state	  legislatures—that	  will	  determine	  the	  fate	  of	  federal	  lands	  in	  the	  
West.	  	  
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A	  most	  important	  turning	  point	  in	  this	  story	  is	  passage	  of	  FLPMA	  in	  1976—this	  serves	  
as	  the	  Organic	  Act	  for	  the	  BLM.	  	  	  
	  
Aeer	  a	  prolonged	  public	  lands	  study	  and	  naIonal	  debate,	  Congress	  made	  the	  
important	  decision	  that	  “the	  public	  lands	  be	  retained	  in	  federal	  ownership.”	  	  	  
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1976	  was	  a	  watershed	  year	  for	  federal	  lands	  management	  with	  laws	  and	  judicial	  decisions	  
serving	  as	  catalysts	  for	  the	  “Sagebrush	  Rebellion.”	  	  
	  
Among	  other	  tacIcs,	  the	  sagebrush	  rebels	  quesIoned	  the	  consItuIonality	  of	  federal	  land	  
ownership.	  One	  of	  their	  central	  asserIons	  was	  based	  on	  the	  equal	  fooIng	  doctrine	  of	  the	  
ConsItuIon	  (ArIcle	  IV,	  §3)	  which	  requires	  states	  to	  be	  admi/ed	  to	  the	  union	  on	  an	  equal	  
fooIng	  with	  others.	  One	  of	  the	  arguments,	  then,	  was	  that	  an	  equal	  fooIng	  amongst	  the	  states	  
becomes	  impossible	  given	  the	  amount	  of	  federal	  land	  in	  the	  West.	  But	  the	  courts	  disposed	  of	  
this	  claim	  and	  others,	  making	  clear	  that	  the	  equal	  fooIng	  doctrine	  “applies	  to	  poliIcal	  rights	  
and	  sovereignty,	  not	  to	  economic	  or	  physical	  characterisIcs	  of	  the	  states.”	  See	  United	  States	  v.	  
Gardner,	  903	  F.	  Supp.	  1394,	  1400	  (D.	  Nev.	  1995).	  	  See	  also	  United	  States	  v.	  Nye	  County,	  920	  F.	  
Supp.	  1108	  (D.	  Nev.	  1996).	  Furthermore,	  many	  of	  the	  states	  that	  were	  challenging	  federal	  land	  
ownership,	  and	  conInue	  to	  do	  so,	  disclaimed	  of	  all	  rights	  and	  Itle	  to	  federal	  lands	  within	  their	  
territories	  in	  their	  state	  enabling	  laws.	  
	  
The	  recent	  spate	  of	  resoluIons	  and	  studies	  coming	  from	  western	  states	  will	  end	  their	  journey	  
in	  the	  same	  Cul-‐de	  sac	  as	  the	  sagebrush	  rebellion.	  And	  like	  the	  rebellion	  before	  it,	  the	  ulImate	  
impact	  of	  today’s	  protests	  will	  be	  more	  symbolic	  than	  substanIve	  in	  nature.	  Symbolism	  has	  its	  
poliIcal	  virtues,	  but	  governing	  and	  managing	  federal	  land	  is	  different	  than	  using	  the	  issue	  as	  a	  
poliIcal	  wedge.	  	  ResurrecIng	  arguments	  from	  the	  sagebrush	  rebellion	  makes	  for	  great	  poliIcal	  
theater	  but	  such	  efforts	  will	  not	  take	  us	  very	  far	  in	  solving	  the	  most	  pressing	  issues	  in	  federal	  
lands	  management.	  	  	  
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So	  the	  answer	  is	  yes,	  this	  is	  another	  rebellion—and	  it	  is	  unfortunate	  	  and	  frustraIng.	  	  
Why?	  Consider	  again,	  this	  map	  of	  the	  Blackfoot	  and	  similar	  sorts	  of	  mixed	  ownership	  
landscapes	  found	  throughout	  the	  West.	  	  The	  conservaIon	  issues	  of	  the	  future	  will	  
require	  acIons	  transcending	  poliIcal	  jurisdicIons.	  	  ResurrecIng	  arguments	  from	  
decades	  ago	  over	  land	  ownership	  and	  control	  will	  not	  help	  us	  solve	  issues	  pertaining	  to	  
fire,	  water,	  fish	  and	  wildlife,	  restoraIon,	  and	  so	  many	  others	  that	  require	  the	  
construcIve	  engagement	  of	  federal	  and	  state	  governments.	  	  
	  
The	  Blackfoot	  Challenge,	  which	  includes	  federal-‐state-‐and	  private	  partners,	  is	  
exemplary	  in	  its	  achievements	  conserving	  the	  Blackfoot	  watershed	  and	  its	  
communiIes.	  It	  shows,	  as	  do	  other	  iniIaIves	  in	  the	  West,	  that	  there	  is	  an	  alternaIve	  to	  
conflict	  and	  acrimony	  between	  federal	  and	  state	  governments	  in	  the	  management	  of	  
federal	  lands	  and	  resources.	  	  	  
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What	  is	  the	  most	  appropriate	  response	  to	  the	  latest	  rebellion?	  	  
	  
One	  opIon	  is	  to	  mostly	  ignore	  it.	  Refuse	  to	  give	  it	  the	  a/enIon	  it	  wants.	  Instead	  of	  
wasIng	  Ime	  rehashing	  stale	  arguments	  and	  far-‐fetched	  legal	  claims,	  this	  opIon	  means	  
leKng	  the	  new	  Rebels	  sing	  to	  their	  own	  choirs.	  Aeer	  all,	  to	  fully	  engage	  in	  this	  debate	  
once	  again	  comes	  with	  some	  costs:	  Ime	  spent	  correcIng	  the	  tortured	  logic	  of	  the	  new	  
sagebrush	  rebellion	  means	  less	  Ime	  for	  solving	  real	  problems	  facing	  our	  federal	  lands	  
and	  resources.	  To	  re-‐engage	  means	  playing	  defense,	  instead	  of	  offense.	  	  	  
	  
But	  the	  strategy	  of	  tacIcal	  ignoring,	  I	  fear,	  comes	  with	  real	  risks	  as	  well.	  I	  am	  concerned	  
that	  without	  an	  acIve	  opposiIon,	  some	  people	  will	  start	  to	  believe	  what	  is	  being	  sold	  
by	  the	  new	  Sagebrush	  Rebellion.	  	  Our	  federal	  lands	  legacy	  cannot	  be	  taken	  for	  granted.	  
There	  have	  always	  been	  voices	  wanIng	  to	  privaIze	  federal	  lands	  or	  to	  transfer	  lands	  to	  
the	  states.	  Some	  of	  our	  naIon’s	  conservaIon	  icons	  kept	  a	  very	  careful	  watch	  on	  those	  
interests	  wanIng	  to	  cash	  in	  or	  sell	  out	  the	  federal	  estate.	  	  There	  is	  a	  similar	  need	  to	  do	  
so	  today.	  	  	  
	  
This	  is	  a	  cause	  that	  should	  unite	  all	  sorts	  of	  different	  users	  of	  the	  federal	  lands,	  users	  
that	  are	  oeen	  in	  conflict	  with	  one	  another.	  	  It	  is	  one	  thing	  to	  disagree	  about	  how	  our	  
federal	  lands	  legacy	  should	  be	  managed—that	  is	  the	  messy,	  democraIc,	  public	  part	  of	  
public	  lands	  management.	  	  But	  cashing	  in	  or	  selling	  out	  the	  federal	  lands	  legacy	  is	  
something	  altogether	  different.	  	  	  
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What	  is	  the	  most	  appropriate	  response	  to	  the	  latest	  Western	  rebellion?	  	  
	  
As	  Aldo	  Leopold	  once	  asked,	  “Of	  what	  avail	  are	  forty	  freedoms	  without	  a	  blank	  space	  on	  the	  
map?”	  
	  
The	  transboundary	  and	  interstate	  nature	  of	  so	  many	  natural	  resource	  issues	  jusIfy	  strong	  
federal	  acIon	  in	  federal	  lands	  and	  resources	  law.	  	  But	  the	  states	  also	  have	  an	  important	  role	  to	  
play,	  partly	  because	  some	  acIons	  on	  federal	  lands	  may	  spill	  over	  to	  adjacent	  state,	  tribal	  and/
or	  private	  lands.	  	  This	  is	  one	  reason	  why	  the	  field	  is	  characterized	  by	  what	  is	  called	  “cooperaIve	  
federalism.”	  	  There	  are	  mulIple	  ways	  that	  states	  and	  local	  governments	  can	  work	  
construcIvely	  with	  federal	  land	  agencies.	  	  	  
	  
There	  is	  a	  silver	  lining	  in	  all	  this	  commoIon.	  	  First,	  it	  presents	  an	  opportunity	  to	  discuss	  with	  the	  
public	  how	  federal	  lands	  have	  become	  only	  more	  significant	  since	  the	  first	  forest	  reserves	  were	  
established	  and	  the	  public	  rangelands	  were	  retained	  by	  Congress	  in	  1976.	  As	  more	  private	  
lands	  gets	  developed—with	  so	  many	  forests	  lost	  to	  development,	  rangelands	  subdivided,	  etc.—
the	  values	  of	  federal	  land	  become	  only	  more	  significant.	  	  (for	  private	  land	  development	  figures	  
see	  slide	  #41).	  	  	  
	  
The	  new	  rebels	  have	  very	  badly	  misread	  how	  much	  Westerners	  love	  their	  federal	  lands.	  	  They	  
will	  always	  disagree	  about	  how	  they	  should	  be	  managed—more	  wilderness,	  more	  access,	  more	  
Imber,	  more	  whatever.	  	  But	  those	  federal	  lands	  make	  the	  West	  the	  West.	  	  And	  I,	  for	  one,	  don’t	  
want	  the	  West	  looking	  like	  somewhere	  else.	  	  	  
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